2000 W 9
SUPREME COURT OF WISCONSIN

Case No.: 97-2188

Complete Title
of Case:

State of W sconsin,
Pl aintiff-Respondent-Petitioner,
V.

City of QGak Creek,
Def endant - Appel | ant .

ON REVI EW OF A DECI SION OF THE COURT OF APPEALS
Reported at: 223 Ws. 2d 219, 588 N . W2d 380
(Ct. App. 1998, Published)

Opinion Filed: February 10, 2000
Submitted on Briefs:
Oral Argument: Cct ober 6, 1999
Source of APPEAL
COURT: Crcuit
COUNTY: M | waukee
JUDGE: Chri stopher R Fol ey
JUSTICES:
Concurred:
Dissented: ABRAHAMSON, C. J., dissents (opinion filed).
BABLI TCH and BRADLEY, J.J., join the dissent.
Not Participating:
ATTORNEYS: For the plaintiff-respondent-petitioner the cause

was argued by Joanne F. Kl oppenburg, assistant attorney general
with whomon the briefs was Janmes E. Doyle, attorney general.

For the defendant-appellant there was a brief by
Lawence J. Haskin, City Attorney and Lawie J. Kobza, Richard L.
Bolton, M Tess O Brien-Heinzen and Boardman, Suhr, Curry &
Field, LLP, Madison and oral argunment by Lawence J. Haskin.



2000 W 9

NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
No. 97-2188
STATE OF W SCONSI N . I N SUPREME COURT
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Pl aintiff-Respondent-Petitioner, FEB 10, 2000
V. CorndiaG. Clark, Acting
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Madison, WI

City of Gak Creek,

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. The attorney general, claimng
to be acting on behalf of the State of Wsconsin, brought an
action for injunctive relief under Ws. Stat. 88 30.294, 823.01,
and 832.02 (1995-96)' to require the city of Cak Creek to renove
a concrete channel froma quarter mle length of Crawfish Creek,
a tributary that flows through the city. The attorney general
alleged that Ws. Stat. 8§ 30.056, which exenpts the city of Gak
Creek from certain permt requirenents related to the concrete
channel, is unconstitutional. The attorney general also alleged
that the concrete channel creates a public nuisance under both

Ws. Stat. § 30.294 and the common | aw. The M | waukee County

L Al subsequent references to the Wsconsin Statutes are to
the 1995-96 text unless otherw se not ed.

1



No. 97-2188

Crcuit Court, the Honorable Christopher R Foley presiding,
agreed that the statute is wunconstitutional and ordered the
concrete channel's renoval. The city of Oak Creek appeal ed.

The court of appeals reversed in a published decision, State v.

Cty of GCak Creek, 223 Ws. 2d 219, 223, 558 N.W2d 380 (C.

App. 1998), holding that the attorney general may not challenge
the constitutionality of § 30.056. W affirm the court of
appeal s. The |egislature has not granted the attorney general
the statutory authority to attack the constitutionality of
§ 30. 056. Further, no other constitutional or comon |aw
doctrine gives the attorney general such authority. Ther ef or e,
the attorney general |acks standing to bring this chall enge.
l.

12 Ctawfish Creek is a navigable waterway that flows
t hrough QGak Creek. The west branch of Crawfish Creek is an
intermttent tributary of the Root River System In 1985, the
city of GCak Creek (Oak Creek) lined one-quarter mle of the west
branch with a concrete channel. Gak Creek created the concrete
channel in an effort to prevent local flooding and drainage
probl ens that had danmaged the area in the past, especially after
t he devel opnent of a nearby subdi vi sion.

13 However, Qak Creek did not notify, or request a permt
from the DNR before the channel was built. The DNR had
previously warned OCak Creek that it nust receive a permt to
build any structure in the creek that would alter the creek's
course because the creek is a navigable waterway. Wen the DNR

|l earned that the creek had been lined with a concrete channel
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that alters the creek's course, it filed a petition with the
D vision of Hearings and Appeals of the Departnent of
Adm nistration seeking to restore the creek to its natura
st ate. The DNR alleged violations of Ws. Stat. §§ 30.12,°7
30.195,° and 30.294.°

14 In 1991, the hearing exam ner found, after a contested
hearing, that Oak Creek violated Ws. Stat. 8§ 30.12, 30.195,
and 30.294 in lining the creek bed with concrete. A nunber of
findings of fact were nmde regarding the significance of the

creek as a wildlife habitat and the concrete channel's adverse

2 Wsconsin Stat. § 30.12(1) provides, in part:

[Unless a permt has been granted by the
departnent pursuant to statute or the legislature
has otherw se authorized structures or deposits
in navigable waters, it is unlawf ul

(a) To deposit any material or to place any
structure upon the bed of any navigable water
where no bul khead |ine has been established; or

(b) To deposit any material or to place any
structure upon the bed of any navigable water
beyond a lawfully established bul khead |i ne.

The DNR apparently relied upon the statutory provisions
from 1987-88, which are essentially the sanme as the 1995-96
provi si ons quoted here.

3 Wsconsin Stat. § 30.195(1) provides: "No person nay
change the course of or straighten a navigable stream without a
permt issued under this section or wthout otherw se being
expressly authorized by statute to do so."

* Wsconsin Stat. § 30.294 provides: "Every violation of
this chapter is declared to be a public nuisance and may be
prohibited by injunction and may be abated by |l|egal action
brought by any person.™
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effects on that habitat. The hearing exam ner ordered Oak Creek
to take out the concrete and restore the creek bed.

15 Cak Creek pursued judicial review of the decision and
order in circuit court. At the same time, the Wsconsin
Legi slature enacted Ws. Stat. § 30.055 (1991-92),° which
exenpted OCak Creek from the necessity of acquiring a permt for
the concrete channel and also permtted the concrete channel to
remain in the creek. The |egislature passed 8 30.055 as part of
the state budget bill. The effect of 8§ 30.055 was to override
the requirenents of Ws. Stat. 88 30.12, 30.195, and 30.294.

16 In response to the creation of Ws. Stat. § 30.055,
the state public intervenor® noved to intervene in the ongoing
circuit court case to challenge the statute's constitutionality.
The M Ilwaukee County Circuit Court granted the public

intervenor's notion. In a decision dated March 2, 1993, the

® Wsconsin Stat. § 30.055 provided:

Exenption from certain permt requirenents.
Notw t hstanding ss. 30.12, 30.19, 30.195 and
30.294, the city of OGak Creek nmay not be required
to renove any structure or concrete or other
deposit that was placed in Crayfish Creek in the
city of Cak Creek before June 1, 1991, and may
continue to maintain the structure, concrete or
deposit w thout having a permt or other approval
fromthe departnent.

® The state public intervenor formally intervenes in
adm ni strative proceedings "to protect public rights in water
and other natural resources, with the approval of the public
i ntervenor board." Ws. Stat. 8§ 23.39(2)(a)-(b). The public
intervenor used to be an assistant attorney general, Ws. Stat.
8§ 165.07 (1981-82), but the position now exists in the
Depart ment of Natural Resources. Ws. Stat. § 23.39.
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circuit court, the Honorable Ceorge A Burns presiding,
concluded that the nmethod by which the statute was created
violated Ws. Const. art. IV, § 18.7 Moreover, the circuit court
found that as a navigable waterway, the creek needed to be
restor ed. Finally, the court concluded that the statute
vi ol ated equal protection under Ws. Const. art. |, 8 1 and the
Public Trust Doctrine under Ws. Const. art. IX 8§ 1

17 Cak Creek appealed the decision. The court of appeals
af firmed. The court of appeals held that Ws. Stat. 8§ 30.055
was unconstitutional according to the two-part "nethodol ogy for
determ ning whether a bill or statute violates Ws. Const. art.

IV, § 18."% City of Oak Creek v. DNR, 185 Ws. 2d 424, 442, 518

N.W2d 276 (Ct. App. 1994). The court of appeals also held that
credible and substantial evidence supported the  hearing
examner's findings that the creek is navigable and in need of
restoration. 1d. at 433-434.

18 In its 1994 decision, the court of appeals determ ned

that Ws. Stat. 8§ 30.055 did not deserve a presunption of

constitutionality. ld. at 437-39. The court of appeals also

" Wsconsin Const. art. |V, § 18 provides: "No private or
local bill which may be passed by the legislature shall enbrace
nore than one subject, and that shall be expressed in the
title."

8 That nethodol ogy was set forth by this court in Davis V.
G over, 166 Ws. 2d 501, 520, 480 N W2d 460 (1992), which
stated that the first inquiry involves "whether the process in

which the bill was enacted deserves a presunption of
constitutionality." The second inquiry involves "whether the
bill is private or local." Id.



No. 97-2188

found that the legislation was a private or local |aw, because
it was "geographically specific and entity specific." ld. at

440 (quoting Soo Line R R Co. v. DOI, 101 Ws. 2d 64, 75, 303

N.W2d 626 (1981), for the proposition that "[a] private law is
generally viewed as one applying to or affecting a particular
i ndi vidual or entity"). Therefore, as a private or local I|aw,
the legislation was subject to Ws. Const. art. 1V, 8 18, which
requires private or local laws to be passed in single-subject
bills. Id. at 442. The court of appeals concluded that under
art. 1V, 8 18, the statute was unconstitutional because it was

not passed in a single-subject bill.® Id. at 442-43.

19 In 1996 the |legislature passed another bill that
created an exenption for the channel. This time, the bill was
not enacted as part of a budget bill. Assenbly Bill 424 was

introduced in the Assenbly on June 1, 1995, as a bill pertaining
to the destruction or damage of nonconformng structures in
di sasters unrelated to fl oods. A later anmendnent to Assenbly
Bill 424 in the State Senate repealed Ws. Stat. 8§ 30.055 and

created Ws. Stat. 8 30.056. Senate anendnment 1 stated in part:

30. 056 Exenption from certain permt requirenents.
Notw t hstanding ss. 30.12, 30.19, 30.195 and 30.294,
the city of Oak Creek may not be required to renove

® Since the court determined that Ws. Stat. § 30.055 was
unconstitutional under Ws. Const. art. 1V, 8§ 18, it did not
address the circuit court's conclusions that 8 30.055 violated
equal protection or the Public Trust Doctrine. Cty of Qak
Creek . DNR, 185 Ws. 2d 424, 434 n. 3, 518 N.W2d 276
(1994) (citing Martinez v. DILHR 160 Ws. 2d 272, 275 n.1, 466
N.W2d 189 (C. App. 1991), rev'd on other grounds, 165 Ws. 2d
687, 478 N.W2d 582 (1992)).
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any structure or concrete or other deposit that was
placed in Crayfish [sic] Creek in the city of Qak
Creek before June 1, 1991, and nmy continue to
mai ntain the structure, concrete or deposit wthout
having a permt or other approval fromthe departnent.

The Senate adopted the anendnent and passed the anmended bill.
The Assenbly also concurred in the bill as it was anended.
Governor Thonpson signed the anmended bill, and it was published
in 1996 as 1995 Wsconsin Act 455.

10 In response, the attorney general commenced an action
against the statutory exenption, claimng that the new statute
was al so unconstitutional. The attorney general further clained
that the channel constituted a statutory public nuisance and a
common |aw public nuisance. The attorney general noved for
summary judgnment, and OGak Creek noved to dismss the statutory
public nuisance claim In a decision dated April 7, 1997,
Circuit Court Judge Christopher R Foley ruled in favor of the
attorney general. The circuit court found that the attorney
general had standing to bring the action, that the statute was
unconstitutional, and that the channel created a nui sance.

11 On a second appeal by OGak Creek, the court of appeals
reversed. State v. Cty of Oak Creek, 223 Ws. 2d at 227. The

court of appeals held that the attorney general |acked standing
to challenge the statute's constitutionality. ld. at 227. I t
based its reasoning on this court's decision in Public

Intervenor v. DNR 115 Ws. 2d 28, 339 N wW2d 324 (1983).

Public Intervenor held that legislative authority nust support

the actions of both the attorney general and his assistants, and

that no such authority exists for any person from the attorney
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general's office to challenge the constitutionality of a |aw or
rule. 115 Ws. 2d at 36-37. The court of appeals reiterated

"Public Intervenor's recognition that the attorney general in

Wsconsin has limted powers and, accordingly, the 'duty to
defend' %not attack3'the constitutionality of state statutes.'"
Cak Creek, 223 Ws. 2d at 227. On that basis, the court of
appeal s concluded that the attorney general |acked the necessary
statutory authority to challenge the constitutionality of the
statute in this case.
.

112 We Dbegin by briefly relating the history of the
attorney general's office in Wsconsin, because that history
plays a significant role in our holding in the present case
The position of attorney general, as it now exists in the United
States, had its genesis in England. Scott Van Alstyne & Larry

J. Roberts, The Powers of the Attorney General in Wsconsin,

1974 Ws. L. Rev. 721, 723. The kings of England appointed
attorneys to represent them in court because they could not
appear personally. | d. O those attorneys, "the attorney

general had becone the only person who could take |egal action

in the nane of the crown w thout special authorization." [Id. at
724. Essentially, "the attorney general becanme the |egal
advisor to the crown." |d. at 724 n.17.

113 Col oni al governnent s preserved the position in
Arerica. |d. at 726. |In approximately 1643, the first attorney
general in the colonies appeared in Virginia. Id.
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114 The office of attorney general in Wsconsin existed
from the beginning of the Wsconsin territory in 1836. Id. at
731. The Organic Act that created the territory provided for
the appointment of an attorney!® to serve the territory. Id.
(citing Act of April 20, 1836, ch. 54, § 10, 5 Stat. 10.)

15 The attorney general's office was proposed in a draft
article at the first state constitutional convention in 1846.
Van Al styne & Roberts, 1974 Ws. L. Rev. at 731 (citing Ws.
Const. art. 1V, 8 3 (1846)(proposed)). The proposed article
specified that the attorney general's powers and duties "shall
be prescribed by law" 1d. (quoting Ws. Const. art. 1V, § 3
(1846) (proposed)). Wsconsin had two constitutional conventions
because the first constitution was not ratified. State v.
Hansford, 219 Ws. 2d 226, 235 n.11, 580 N W2d 171 (1998).
Al though the proposed 1846 constitution was rejected, the
article pertaining to the attorney general was included in the
1848 constitution, the constitution that was adopted. Van
Al styne & Roberts, 1974 Ws. L. Rev. at 732.

16 The territorial statutes and later the state statutes
constituted the only law prescribing the attorney general's
duties in 1848. Id. (citing An Act Concerning the Attorney
Ceneral, Ws. Laws 1848). A revision of certain statutes in
1849, as well as other m scellaneous references in the statutes

to the attorney general, further defined those powers. Id. at

9 The attorney general |ater becane an el ected office. See
Scott Van Alstyne & Larry J. Roberts, The Powers of the Attorney
Ceneral in Wsconsin, 1974 Ws. L. Rev. 721, 732.
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733. Significantly, the statutes made no reference to any
common-| aw powers. 1d. at 735-36.
[T,

17 Wth this brief history in mnd, we now address the

i ssue presented before us: whet her the attorney general has

standing to attack the constitutionality of Ws. Stat. § 30.056.

A party has standing to challenge a statute's constitutionality

if the party has a sufficient interest in the outconme of a

justiciable controversy "'"to obtain judicial resolution of that

controversy."'" Nor qui st v. Zeuske, 211 Ws. 2d 241, 247, 564

N.W2d 748 (1997)(quoting State ex rel. First Nat'l Bank of Ws.

Rapids v. M Peoples Bank of Coloma, 95 Ws. 2d 303, 307-08,

290 N.W2d 321 (1980)). Standing is determned by a two-step
anal ysi s. Id. A court must determine "(1) whether the
plaintiff has suffered a threatened or actual injury, and (2)
whet her the interest asserted is recognized by law " Id. at
247-48 (citations omtted).

118 We examne the second question 1in the standing
analysis first because it is dispositive in this case.
Determ ning whether the attorney general's asserted interest is
recogni zed by law requires us to interpret Ws. Const. art. VI,
§ 3. Interpretation of a constitutional provision is subject

to de novo review Hansford, 219 Ws. 2d at 234; Thonpson v.

Craney, 199 Ws. 2d 674, 680, 546 N.W2d 123 (1996)(citing Pol k

1 The 1848 constitution noved the article pertaining to
admnistrative officers to Article VI fromits previous position
in Article IVin the 1846 constitution.

10
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County v. State Pub. Defender, 188 Ws. 2d 665, 674, 524 N W2d

389 (1994)). This court exam nes three sources in determning a
constitutional provision's neaning: "the plain neaning of the
words in the context used; the constitutional debates and the
practices in existence at the tinme of the witing of the
constitution; and the earliest interpretation of the provision
by the Ilegislature as manifested in the first |aw passed
foll ow ng adoption.” Thonpson, 199 Ws. 2d at 680.

119 We begin with the plain neaning of Ws. Const. art.

VI, 8 3. As stated above, art. VI, 8 3 defines the scope of the

attorney general's powers: "[t] he powers, duties and
conpensation of the . . . attorney general shall be prescribed
by law " This court has consistently stated that the phrase

"prescribed by law' in art. VI, 8 3 plainly neans prescribed by
statutory | aw
20 The first case that exam ned this phrase was State v.

M | waukee Elec. Ry. & Light Co., 136 Ws. 179, 190, 116 N.W 900

(1908).'2 This court very clearly stated:

12 The dissent suggests at 784 that State v. M| waukee Elec.
Ry. & Light Co., 136 Ws. 179, 116 N W 900 (1908), is

"unper suasi ve" precedent. We recognize that M| waukee Electric
does not delve into an extensive exploration of t he
constitutional history underlying its decision. However, that
does not nean that M| waukee Electric's holding is incorrect.
State constitutional history strongly supports M | waukee
Electric's holding, as will be discussed later in this opinion.
Moreover, the rationale in MIwaukee Electric is |ogical. The

court examned the language in Ws. Const. art. VI, 8§ 3 and
appeared to base its holding on the plain nmeaning of the phrase,
"prescribed by law " 1d. at 190. As we stated in Thonpson v.
Craney, 199 Ws. 2d 674, 680, 546 N.W2d 123 (1996), "the plain
meani ng of the words in the context used" is a valid nethod for
interpreting a constitutional provision.

11
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In Wsconsin, otherwwse than in many if not nost
states, the powers of the attorney general are
strictly limted. He is a constitutional officer, but
by the constitution he is given only such powers as
"shall be prescribed by law" Sec. 3, art. VI, Const.
It is therefore essential to the maintenance of an
action brought by the attorney general ex officio and
sua sponte that we should find sone statute
authorizing it.

Id. The court held that the attorney general could not bring an
action in circuit court to reclaim a corporation's assets and
suspend or renove the corporation's officers, because the
| egislature had not "assert[ed] a public interest in some such
situation sufficiently direct to warrant the state to bring
suit." 1d. at 185.

21 Simlarly, this court held in State ex rel. Haven v.

Sayle, 168 Ws. 159, 163, 169 N.W 310 (1918), that the attorney
general "nmust find authority in the statute when he sues in the
circuit court in the nane of the state or in his official

capacity.” In State v. Snyder, 172 Ws. 415, 417, 179 N W 579

(1920), we reiterated that "[i]n this state the attorney general

has no common-law powers or duties.” See also State ex rel.

Jackson v. Coffey, 18 Ws. 2d 529, 538, 118 N. W2d 939 (1963);

State ex rel. Reynolds v. Smth, 19 Ws. 2d 577, 584, 120 N.W2d

664 (1963); State ex rel. Beck v. Duffy, 38 Ws. 2d 159, 163,

156 N.W2d 368 (1968)(abrogated on other grounds by State v.
Antes, 74 Ws. 2d 317, 246 N.W2d 671 (1976)).

22 This court has further stated that "[t]he attorney
general is devoid of the inherent power to initiate and

prosecute litigation intended to protect or pronote the

12
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interests of the state or its citizens and cannot act for the

state as parens patriae." In re Estate of Sharp, 63 Ws. 2d

254, 261, 217 N.W2d 258 (1974)(citing Arlen C. Christenson,?®®
The State Attorney Ceneral, 1970 Ws. L. Rev. 298). This is

because the Wsconsin Constitution renoved all of the attorney
general's "powers and duties which were found in that office
under common |aw. " Id. Therefore, "[u]lnless the power to
[bring] a specific action is granted by law, the office of the
attorney general is powerless to act." |d. Accordingly, this
court held that the attorney general |acked statutory authority
to intervene in estate proceedings, and as such, he was not an

interested party and had no standing in the litigation. 1d.

123 The nost recent case in which we exam ned the attorney

general's powers was Public Intervenor v. DNR 115 Ws. 2d 28,

339 N W2d 324 (1983). In Public Intervenor, we held that the
public i nt ervenor | acked st andi ng to chal | enge t he
constitutionality of an admnistrative code rule. 115 Ws. 2d

at 41. The court noted that not only was there no "statutory
provision giving the attorney general or his assistants the
power to challenge the constitutionality of a law or rule of
this state or one of its agencies," but, "[t]o the contrary, it

is the attorney general's duty to defend the constitutionality

13 Arlen C. Christenson was the Deputy Attorney General of
Wsconsin from 1966-68, and he was the Executive Assistant
Attorney General from 1968-69. Arlen C. Christenson, The State
Attorney Ceneral, 1970 Ws. L. Rev. 298.

13
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of state statutes."' 1d. at 36-37 (citation onitted). The
court explained that the rules applicable to the attorney
general applied to the public intervenor, who was an assistant
attorney general at the tine. |d. at 37.

124 In sum it is well established by case |aw that
according to the plain neaning of Ws. Const. art. VI, 8§ 3, the

attorney general's powers are prescribed only by statutory |aw.

25 Underlying the long-settled decisions regarding the
attorney general's powers and duties is the history of art. VI
8§ 3. The history of art. VI, 8 3 suggests that the drafters of
the Wsconsin Constitution intended the Wsconsin statutes to be
the sole authority for the attorney general's powers.

26 The first convention did not preserve a record of its

debat es. Alice EE Smth, 1 The Hist. of Ws. at 656 (1985).

However, the provision as stated in the rejected 1846
constitution is still helpful. It stated: "[t] he powers,
duties, and conpensation of the . . . attorney general, shall be

prescri bed by |aw Each of said officers shall receive as a
conpensation for his services yearly, a sumto be prescribed by
[ aw. " Ws. Const. art. 1V, sec. 3 (1846). The st atenent
concerning conpensation clearly refers to statutory law, since a

salary cannot be determ ned by the common | aw. This point was

4 The attorney general has simlarly recognized his duty to

defend the constitutionality of the statutes stating, "[o]nce
legislation is enacted it becones the affirmative duty of the
Attorney Ceneral to defend its constitutionality.” 71 Op. Att'y

Gen. 195, 196 (1982).

14
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borne out in the 1848 statutes, which set the attorney general's
salary at 800 dollars per year. An Act Concerning the Att'y
Gen., Sec. 8. Laws of Ws., 1848 St. Approved June 21, 1848.
127 A debate from the second constitutional convention
further illustrates that the drafters neant statutory |aw when
they used the phrase, "provided by law. " Admnistrative Article
sec. 3 was submtted in the sane form as it was ultimtely
ratified. Journal and Debates of the 1848 Const. Convention,
Wednesday, Dec. 22, 1847. A debate ensued, however, over a
proposed anmendnent to the section that would "enpower the
governor to renove the treasurer from office in case of
mal f easance. " Journal at 91. M. Estabrook, a drafter

responded that he

t hought they were encroaching too nuch upon the
business of ordinary |egislation. The convention
could not provide in detail how, by whom and for what
causes officers should be renoved; and he gave notice
that if this anendnent should not prevail, he would
offer one to the effect that officers m ght be renoved
in such manner as m ght be provided by | aw.

Journal at 91 (enphasis added). Thi s passage, while discussing
the state treasurer, exenplifies the drafters’ intent that the
law they referred to in this constitutional provision neant
statutory | aw. M. Estabrook's comment is also instructive
because it explains why the drafters did not further detail the
powers and duties of the attorney general or the treasurer.

They carefully refrained from specifying the nature of these
of fices because they wanted the legislature to provide that

detail.

15
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128 Smth |ikew se explained the attitude prevailing at
the second constitutional convention toward the rel ationship of

the state constitution and | egislation:

VWhat [Marshall M Strong-a drafter] found pleasing in
the work of the second convention was a confidence in
the discretionary ability of the people. Rat her than

attenpting to enbody reform measures in t he
constitution, the convention was wlling to |eave
deci si on- maki ng to t he peopl e' s el ected
representatives. Time and again the permssive
phrases appeared in the docunment: "the Legislature may
confer," "the Legislature shall provide for," "as the
Legi slature shall direct,"” "shall be fixed by |aw "
Smth, 1 The Hist. of Ws. at 675. In short, the drafters
intended the constitution's phrase, "prescribed by law " to

| eave the decision-nmaking regarding the attorney general's
powers and duties to the |egislature.

129 Finally, we examne the early legislation interpreting
art. VI, 8§ 3. We conclude that the legislature's codification
of the attorney general's powers in specific statutes has
precl uded any common-| aw powers.

130 The legislature manifested its interpretation of Ws.
Const. art. VI, 8 3 by prescribing the attorney general's powers
in statutes. Two weeks after the first elected attorney general
took office in 1848, +the state legislature passed An Act
Concerning the Att'y Gen., Ws. Laws 1848, which precisely

defined his powers and duties.? Van A styne & Roberts, 1974

> The act is quoted in full:

The people of the State of Wsconsin, represented in
Senat e and Assenbly, do enact as foll ows:

16
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Section 1. The attorney general shall appear for
the state in the suprenme court in all prosecutions for
crime, and also in the trial and argument in said

court of all causes crimnal or civil in which the
state may be a party or interested.
Sec. 2. The attorney general shall also when

required by the governor or either branch of the
| egi sl ature, appear for the state in any court or
tribunal in any other causes crimnal or civil in
which the state may be a party or be interested.

Sec. 3. The attorney Ceneral [sic] shall consult
with and advise the district attornies of the severa
counties of the state whenever requested by them or
any or either of themin all matters appertaining to
the duties of their offices, and shall nake and submt
to the legislature at the commencenent of the annua
session thereof a report of all the official business
done by him during the preceding year: specifying the
suits and prosecutions to which he my have so

at t ended: the nunber of persons prosecuted: t he
crime for which, and the counties where such
prosecuti ons were had: the result thereof: and the

puni shmrent awar ded t heref or

Sec. 4. The attorney general shall when required
attend the legislature during their session: and
shall give his opinion upon all questions of |aw
submtted to him by either branch of the |egislature;
or by the governor; and shall give his aid and advice
in the arrangenent and preparation of |egislative
docunents and busi ness when required by either branch
of the | egislature.

Sec. 5. \Wienever any demand shall be nade of the
executive of this state conformably to law for the
delivery over any person charged with any crinme
commtted in any other state or territory, it shall be
the duty of the attorney general upon request of the
governor, to give his opinion in witing upon all
matters appertaining to such demand; and upon an
arrest of such person so charged, shall when required
appear in any court of this state to sustain the
executive authority in ordering such arrest.

Sec. 6. The attorney general, before he enters
upon the duties of his office shall execute unto the
state of Wsconsin, a bond in duplicate, in the pena
sum of ten thousand dollars, wth not less than three
sureties to be approved by the governor conditioned
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faithfully to perform and discharge the duties of
attorney general for the state of Wsconsin, and to
di scharge the duties of one of the board of
comm ssioners for the sale of the school and
university lands and for the investnent of the funds
arising therefrom conformably to law, one of which
bonds so executed in duplicate shall be filed in the
office of the secretary of state, and the other in the
office of the clerk of the suprene court.

Sec. 7. The legislature may from tine to tinme
require the attorney general to give additiona
security whenever it may be deened expedient or
necessary.

Sec. 8. The attorney general shall receive a
salary of eight hundred dollars per annum to be paid
to him out of the treasury of the state in equal
quarterly paynents which shall be in full for all
services by himrendered both as attorney general, and
as one of the board of comm ssioners for the sale of
t he school and university | ands.

Laws of Ws., 1848 St. Approved June 21, 1848.
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Ws. L. Rev. at 732 n.64. A nunber of statutes further defined
the attorney general's powers in 1849.'® |d. at 733-34.

131 Significantly, the chief revisor of the 1849 statutes,
Charles M Baker, relied primarily on New York law in drafting
the statutory sections relating to the powers and duties of the
attorney general. Charles M Baker Papers, M. Ws. State
Hi storical Library, Box 10. See also Van Alstyne & Roberts,
1974 Ws. L. Rev. at 733 n.67. H's handwitten draft, “O the
Attorney General,” cites to 1 NY. RS. 165 in the margins. New

York’s 1846 constitution describes the attorney general’s powers

* The following 1849 statutory provisions relating to the
attorney general were simlar to the 1848 provisions: t he
attorney general was to represent the state in all civil and
crimnal matters before the suprene court, and at the request of
the governor or legislature at the circuit court; he was to
represent the state in bond or contract actions if requested by
the governor or other state officer; he was to advise the
district attorneys, as well as render legal opinions to the
| egi sl ature, executive officers, and state superintendent; he
was to prepare legal fornms for certain state officers and report
to them on his cases; he was to pay all state funds that had
been deposited into the state treasury; he was to record the
actions he had been involved in; he was to take a constitutional
oath and file bond; and he would be paid a salary of 800 dollars
per year. Van Alstyne & Roberts, 1974 Ws. L. Rev. at 733
(citing Ws. Rev. Stat., «ch. 9, 88§ 36-43 (1849). The
| egi sl ature further expanded the attorney general's duties in
ot her chapters. He was ex officio nenber of the Board of
Canvassers. Ws. Rev. Stat. ch. 6 (1849). At the governor's
request, he was to investigate corporations and examne its
records and officers. Ws. Rev. Stat. ch. 54, 8§ 22 (1849). He
al so could bring quo warranto actions. Ws. Rev. Stat. ch.
126, § 1 (1849). Finally, he could prosecute visitorial powers
over corporations, Ws. Rev. Stat. ch. 114, §8 5 (1849), and
subpoena w tnesses without a fee and prosecute for contenpt,
Ws. Rev. Stat. ch. 131, 8§ 57 (1849). Van Al styne & Roberts,
1974 Ws. L. Rev. at 733.
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and duties alnost exactly as Wsconsin does: “the powers and
duties of the attorney-general shall be such as now are or

hereafter may be prescribed by law” People v. Dorsey, 29

N Y.S. 2d 637, 642 (Queens County C. 1941). In Dorsey, the
court looked to that constitutional |anguage to hold that the
New York attorney general does not have any common |aw powers
and that the only powers the attorney general has are those
specifically prescribed in the New York statutes. |d. at 643.
Therefore, Baker relied on laws that had simlarly precluded the
attorney general’s comon-| aw powers.

132 Essentially, as the legislature's conception of the
attorney general's office grew, the legislature granted him nore
statutory powers. Van Al styne & Roberts, 1974 Ws. L. Rev. at
734- 35. This evidence indicates that the |egislature intended
to prescribe specifically the attorney general's powers: by
defining what the attorney general's powers are in the statutes,
the legislature denonstrated its intent to create a limted set
of powers and duties for the attorney general.

133 Therefore, in accord wth alnost 100 years of
precedent and with constitutional history, we conclude that the
attorney general's actions nust be authorized by statute. The
at t or ney gener al IS barred from chal | engi ng t he
constitutionality of Ws. Stat. § 30.056 because no statute
grants himthat authority.

134 In this case, the attorney general |acks the statutory
authority to bring suit for several reasons. W sconsin Stat.

8 165.25 sets forth the attorney general's powers and duties.
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Al though 8 165.25(1) grants the attorney general the authority
to represent the state as a party in civil cases in circuit
court, that authority 1is not equivalent to authority to
challenge the <constitutionality of state statutes. Publ i c
I ntervenor, 115 Ws. 2d at 36 (noting that even though 8§ 165.25
includes “representing the state” as one of the attorney
general’s duties, that duty does not give rise to the power to

challenge a statute’s constitutionality). See also Sharp, 63

Ws. 2d at 261. Public Intervenor, 115 Ws. 2d at 36-37,

expressly stated that the attorney general's duty is to defend,
not challenge the state statutes' constitutionality.

135 Furthernore, the attorney general has recognized that
he has a statutory duty to defend the state statutes'
constitutionality. 80 Op. Att'y Gen. 124, 128 (1991). Thi s
court has simlarly acknowl edged the attorney general's duty to

defend the state statutes. In O Connell v. Board of Educ., Jt.

Dist. # 10, 82 Ws. 2d 728, 733, 264 N W2d 561 (1978), we

stated that Ws. Stat. § 806.04(11) "recognizes that it is the
duty of the attorney general to appear on behalf of the people
of this state to show why [a] statute is constitutional." See

also Public Intervenor, 115 Ws. 2d at 37, Chicago & N W R

Co. v. La Follette, 27 Ws. 2d 505, 523, 135 N.W2d 269 (1965);

VWite House MIk Co. v. Thonmson, 275 Ws. 243, 247, 81 N w2d

725 (1957). W therefore agree with QGak Creek's argunent that
because the attorney general nust defend the constitutionality

of the statutes, any challenge to the statutes on his part would
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conflict wwth his duty to defend, unless specifically authorized
by statute. (Resp. Br. at 13.)

136 Finally, the attorney general attenpts to find
statutory authority to challenge the constitutionality of Ws.
Stat. 8 30.056, by claimng that if he has "specific statutory
authority to sue," he can attack the constitutionality of the
statute in that suit. (Pet. Br. at 20.) W find this argunent
unper suasi ve. The attorney general appears to argue that Ws.
Stat. §§ 30.294, 823.01, and 832.02' provide the necessary
statutory authority to abate a public nuisance under Ws. Stat.
§ 30. 056. However, those statutes do not provide specific

authority to sue in this case because 8 30.056 expressly negates

" The attorney general’s brief appears to differ from the
record as to the statutory provisions under which the attorney
general brought this action. The attorney general clains that
he brought the action pursuant to Ws. Stat. 88 30.294 and
821.01-.02 (Pet. Br. at 11), but the conplaint actually refers
to the statutory provisions stated above. (R at 1:3.)
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the effect of § 30.294. 1% Therefore, none of the statutory
sections the attorney general cites give him the specific
authority to chall enge § 30. 056.

V.

137 The attorney general additionally argues the he has
the authority to challenge the constitutionality of Ws. Stat.
8§ 30.056 wthout further statutory authority under other
constitutional and common | aw principles. The attorney general
claims that several doctrines give him this power: t he great
public concern doctrine, the state as polity doctrine, and the
core function doctrine. These doctrines are nore fully defined

later in this opinion. For the reasons that are discussed

8 The dissent asserts in fY67-78 that the attorney general
has the statutory authority to bring a public nuisance claim and
can argue the unconstitutionality of Ws. Stat. 8§ 30.056 as part
of that claim W agree that the attorney general has the
statutory authority to bring a claim for public nuisance under
Ws. Stat. 88 30.294, 823.01, and 823.02, but he cannot bring a
claim that depends on 8§ 30.056 for its validity. Al'l that the
nui sance statutes permt himto bring is a nuisance claim not
an attack on a statute's constitutionality. The attorney
general attenpted to bury his <claim of wunconstitutionality
within his statutory public nuisance claim (R at 9.) Sinmply
attenpting to conbine those two clains does not nean that the
attorney general has statutory authority under 8 30.294 to bring
the wunconstitutionality claim The clains are separate, and
therefore he needs different statutory authority to bring both
cl ai ns. See Public Intervenor v. DNR 115 Ws. 2d 28, 35, 339
N.W2d 324 (1983)(stating that the public intervenor's enabling
| egislation only permts himor her to intervene in proceedi ngs,
not to challenge a rule's constitutionality).

23



No. 97-2188

hereinafter, we reject the attorney general's use of these
doctrines in this case.®®

138 The attorney general first argues that according to
the great public concern doctrine, he <can challenge the
constitutionality of a statute. The great public concern
doctrine is an exception to the general rule that "state
agenci es or public of ficers cannot question t he
constitutionality of a statute unless it is their official duty
to do so, or they will be personally affected if they fail to do

so and the statute is held invalid." Fulton Found. v. Dep't of

Taxation, 13 Ws. 2d 1, 11, 108 N.W2d 312 (1961).2° "[N o one
can question in the courts the constitutionality of a statute
al ready enacted except one whose rights are inpaired .

This rule extends to public officers whose private rights are
not involved." ld. at 11-12. However, when an issue is of

great public concern, a state agency can challenge a statute's

constitutionality. 1d. at 13. This court appeared to define an

19 At 994, the dissent discusses these doctrines being "read
separately and read together” in order to find for the attorney
general . We suggest that these three doctrines are no nore
persuasive for the attorney general in this case when "read
toget her" than when they are anal yzed separately.

20 1n the Fulton case, this court noted in a footnote that

it was not deciding the question of the attorney general's right
to raise an issue concerning the constitutionality of a state
statute. Ful ton Found. v. Dep't of Taxation, 13 Ws. 2d 1, 13
n.3, 108 N.W2d 312 (1961) (stating that "[wje have no issue
present in the instant case of the attorney general's right to
guestion the constitutionality of a state statute. This is
because the attorney general is not a party in the instant case
and only appears as counsel for the departnent.")
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issue of great public concern as a "matter of great public
interest." 1d.

139 The attorney general argues that the great public
concern exception applies in this case because he is a state
of ficer. In support of that argunent, the attorney general
notes that Fulton did not expressly limt the exception to state
agencies. Fulton, 13 Ws. 2d at 13.

40 The attorney general's argunent lacks nerit for
several reasons. First, it is not the attorney general's
official duty to challenge the constitutionality of Ws. Stat.
8§ 30.056. VWhile Fulton did not expressly reject the use of the
exception in cases concerning the attorney general, this common-
| aw doctrine cannot supersede the requirenment of art. VI, 8§ 3,
under which the attorney general nust have statutory authority
to attack a statute's constitutionality. The constitution
places limts on the attorney general's actions that are not
pl aced on state agencies, or even on other public officers. The
attorney general also wll not be personally affected if he does
not challenge the statute's constitutionality.

41 Moreover, the great public concern exception does not
apply "to suits between two creatures of the state.” Cty of

Madi son v. Town of Fitchburg, 112 Ws. 2d 224, 240, 332 N.W2d

782 (1983)(citing Kenosha v. State, 35 Ws. 2d 317, 331, 151

N.W2d 36 (1967)). In Colunmbia County v. Board of Trustees of

the Wsconsin Retirenent Fund, 17 Ws. 2d 310, 318, 116 N W2d

142 (1962), we declined to extend the exception to "suits

between two agencies of the state governnent or between an arm
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1

of the government and the state itself."? See also City of Eau

Claire v. DNR 60 Ws. 2d 751, 752, 210 N W2d 771 (1973)(per

curiam)(stating that the exception does not apply between a
state agency and a nunicipality). Because the attorney
general's office and QOak Creek are both "creatures of the
state," the great public concern exception does not apply.

142 1t is true that the attorney general can petition to
invoke this court's original jurisdiction wthout the governor
or the legislature's authorization, but even so, it is this
court's prerogative to accept or deny such a petition.?
However, the attorney general did not petition this court to

invoke its original jurisdiction in this case.

2l See al so Enpl oye Trust Funds Board, et al. v. Lightbourn,
et al., Case No. 99-3297, Oder dated of even date (properly
applying Colunbia County to deny the Enploye Trust Funds Board
standing to comence a suit against the Departnment of
Adm ni stration, challenging the constitutionality of recent
| egi sl ati on concerning public enpl oyee pensions).

2 \\¢ enphasi ze that this court accepts  origina
jurisdiction actions only in rare instances. The specific and
[imted circunstances in which this court wll accept original
jurisdiction are detailed in the Supreme Court Interna
Qperating Procedures 11 (B)(3)(citing to Petition of Heil, 230
Ws. 428 (1939)). Ws. S. CG. IOP 11(B)(3)(Mway 24, 1984). See
al so Chri stenson, who states:

The Suprenme Court exercises original jurisdiction
through the traditional wits such as mandanus and
prohi bition, the exercise of its superintending powers
over inferior courts, and in certain other cases of
great public rnoment and urgency. If the Attorney
General can invoke the jurisdiction of the Suprene
Court through one of these neans, he may hinself
initiate litigation.

Chri stenson, 1970 Ws. L. Rev. at 303.
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143 The attorney general next argues that he has authority
to attack Ws. Stat. 8§ 30.056's constitutionality wunder the

"state as polity" doctrine. He cites State ex rel. Reynolds v.

Zi mrerman, 22 Ws. 2d 544, 553, 126 N.W2d 551 (1964), and State
ex rel. Attorney CGen. v. Cunningham 81 Ws. 440, 500-01 (1892),

claimng that those cases stand for the proposition that "the
public injury that results from . . . unconsti tuti onal
|l egislation can only adequately be redressed by the attorney
general ." (Pet. Br. at 16.) The attorney general appears to
define "state as a polity" as a public injury, as opposed to an

individual injury.?® (Pet. Br. at 16.) He cites The Attorney

Gen. v. The Cty of Eau Caire and OQhers, 37 Ws. 400, 447

(1875), in support of his argunent that a violation of the
public trust is "a violation of the duty assuned by the state,
in its aggregate and sovereign character."” The attorney genera
argues that a violation of the public trust is therefore a
violation to the state as polity because it constitutes a public
injury. (Pet. Br. at 16.) It is difficult to separate this
claim from the attorney general's argunent involving the great
public concern doctrine.

44 The attorney general's argunent is only partially
correct. The attorney general may in certain instances bring
suit against a perceived violation of the public trust. Cty of

Eau Claire, 37 Ws. at 447. However, the attorney general does

23 Black's Dictionary defines "polity" as "[t]he total
governnmental organization as based on its goals and policies."
Black's Law Dictionary 1179 (7th ed. 1999).
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not have the authority to bring suit every tine a public injury
occurs. If the attorney general |acks specific statutory
authority, he must neet one of two additional conditions to act.
He may act if the governor or legislature directs himto do so.
Wsconsin Stat. 8§ 165.25(1) permts the attorney general to
bring suit in "any cause or matter . . . if [he is] requested by
the governor or either house of the legislature.” It appears to
be an anomaly, but he may also act if the case results in the
granting of a petition for original jurisdiction. State ex.

rel. Haven v. Sayle, 168 Ws. 159, 163, 169 N.W 310 (1918).2*

145 1In all of the cases the attorney general cites, at
| east one of these additional conditions was net. Zi nmer nran was

an original jurisdiction action, in which special counsel for

24 gpecifically, this court stated in State ex. rel. Haven
v. Sayle, that

[wWere the case within the original jurisdiction of
the supreme court, i.e. were state officers charged
with violation of law, and were the attorney general
filing an information in equity in this court to
restrain such act, the suit mght be entertained
sinply by obtaining |leave of court, but this results
from the grant of prerogative jurisdiction to this
court by the constitution, as explained in the case of
Att'y Gen. v. Railroad Cos. 35 Ws. 425. See, also,
| ncone Tax Cases, 148 Ws. 456, 134 NW 673, 135 N W
164.

168 Ws. 159, 163-64, 169 N.W 310 (1918). W recogni ze that
arguably, the attorney general has statutory authority to
petition this court for original jurisdiction in a mtter. See
Ws. Stat. 8 165.25(1). However, we caution that his authority
to petition for original jurisdiction does not nean that this
court wll automatically accept original jurisdiction in any
case.
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the governor challenged the constitutionality of a state
reapportionment plan. 22 Ws. 2d at 552. This court recognized
that either the governor or the attorney general could challenge
the constitutionality of a state reapportionnent plan. Id. at
552- 53. Cunni ngham was al so a case involving a reapportionnent
of state senate and assenbly districts.

146 In Cunningham the court quoted wth approval from

Cty of Eau Caire in explaining why granting a petition for

original jurisdiction was inportant in cases where the subject

matter was of public right%publici juris:

To warrant the assertion of original jurisdiction
here, the interest of the state should be prinmary and
proxi mate, not indirect or renote; peculiar, perhaps,
to sone subdivisions of the state, but affecting the
state at large in sone of its prerogatives; raising a
contingency requiring the interposition of this court
to preserve the prerogatives and franchises of the
state in its sovereign character, this court judging
of the contingency in each case for itself.

Cunni ngham 81 Ws. at 473 (quoting Eau Claire, 37 Ws. at 444).

As explained in paragraph 42, Cty of Eau Caire and Cunni ngham

were both cases in which the anomaly is denonstrated, since this
court accepted original jurisdiction and, therefore, permtted
the attorney general to attack the constitutionality of
| egi sl ative action.

147 The case before us now was not commenced in this court
on a petition for original jurisdiction, and the attorney
general did not bring this action at the request of the governor
or the legislature. Therefore, the attorney general's "state as

a polity" argunent nust fail.
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148 Finally, the attorney general argues that he is able

to bring suit in this case because doing so is one of his core

functions as attorney general. He clainms that his core function
is to "enforce the |law and uphold the constitution." (Pet. Br
at 17.) Two statutes, he asserts, evince the legislature's

recognition of his authority to uphold the constitution. First,
under Ws. Stat. 8§ 806.04(11), the attorney general nust be
served when a claimis made that a statute is unconstitutional
Second, under Ws. Stat. 8§ 14.11(2)(a)4, the attorney general
may use "his opinion as to the validity of any law' in deciding
which side to take in a case. (Pet. Br. at 18.) The attorney
general also points to Arizona case law, which permts the
Arizona attorney general to attack an Arizona statute's
constitutionality in attenpting to def end t he state

constitution. Fund Manager v. Corbin, 778 P.2d 1244, 1250

(Ariz. App. 1988). The attorney general appears to reason that
he may attack the constitutionality of Ws. Stat. 8§ 30.056 in
attenpting to defend the public trust doctrine, which emanates
fromWs. Const. art. 1V, 8§ 1.

149 The attorney general nust cite to another state's case

law to support his core function theory because no Wsconsin
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case supports it.?® Instead, as stated in Part IlIl of this
opinion, in Wsconsin, any authority the attorney general has is
found in the statutes. There is no "core function" derived from
the constitution that is superior to the attorney general's
statutorily-provided powers because the constitution provides
that the attorney general's "core functions" are to be defined

by the statutes. The attorney general's constitutional powers

2> In note four of his brief, the petitioner attenpts to set
forth a nunber of Wsconsin cases in which "attorneys genera
have challenged the constitutionality of |legislative acts.”
(Pet. Br. at 19, n.4.) These cases can all be differentiated
because in each instance, a legally prescribed condition was
met. The governor, legislature, state agencies and departnents,
or public officers requested the attorney general to challenge
the constitutionality of a statute according to Ws. Stat.
§ 165.25(1), or it was an original action, or it was a quo
warranto action. Quo warranto is a proceeding that the attorney
general was first authorized to bring by the statutes enacted in
1849. He continues to have such statutory authorization in the

present statutes. See Ws. Stat. 8 784.04(1). 1In the follow ng
actions the attorney general was requested by a state departnent
or a public officer to bring suit: Martinez v. DILHR 165

Ws. 2d 687, 478 N.W2d 582 (1992)(on behalf of the Departnent

of Industry, Labor, and Human Rel ations%DI LHR); Fulton Found. v.
Dep't of Taxation; 13 Ws. 2d 1, 108 N.W2d 312 (1961)(on behal f

of the Departnent of Taxation); State ex rel. Jones .
Froehlich, 115 Ws. 32, 91 N W 115 (1902)(on behalf of the
Secretary of State, a public official). The follow ng cases

were original actions: Thonpson v. Craney, 199 Ws. 2d 674, 546
N.W2d 123 (1996); State ex rel. Reynolds v. Zimerman, 22
Ws. 2d 544, 126 N.W2d 551 (1964); State ex rel. Larson .
G essel, 266 Ws. 547, 64 N W2d 421 (1954); State ex rel.
Martin v. Zinmrerman, 249 Ws. 101, 23 N.W2d 610 (1946); State
ex rel. Raynmer v. Cunningham 82 Ws. 39, 51 N W 1133 (1892);
State ex rel. Attorney Gen. v. Cunningham 81 Ws. 440, 51 N W
724 (1892); Attorney Gen. v. Cty of Eau Caire, 37 Ws. 400
(1875). The follow ng cases were quo warranto actions: State
ex rel. Hcks v. Stevens, 112 Ws. 170, 88 N W 48 (1901); State
ex rel. Brayton and another v. Merriman, 6 Ws. 17 (1857);
Attorney Gen. v. MDonald, 3 Ws. 703 (1854).
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are equivalent to his statutory powers%%they are one and the
sane. That is precisely why the history of art. VI, 8 3 is so
i nportant: it denmonstrates conclusively that the franers
intended the attorney general not to have any core function
except as defined in the statutes.

50 Moreover, this court has already rejected the attorney
general's core function argunent. As noted earlier, this court
previously stated that "[t]he attorney general is devoid of the
i nherent power to initiate and prosecute litigation intended to
protect or pronote the interests of the state or its citizens

Sharp, 63 Ws. 2d at 261 (enphasis added). Sharp's

| anguage referring to "inherent power" is the sane as the
attorney general's "core function" t er m nol ogy. Publ i c
I ntervenor |ikew se addressed this issue and found that the

attorney general cannot attack a statute's constitutionality in
attenpting to uphold the public trust doctrine. 115 Ws. 2d at

38-40. Public Intervenor explained that

[t]he public intervenor is not the state, but is an
office created by the legislature with stated and
limted authority to intervene in proceedings. He
does not have authority to bring direct court actions
chal l enging the constitutionality of rules adopted by
the DNR, an agency created al so by the | egislature.

Id. at 38. In the sane manner, the position of attorney genera
and the authority of the state are not synonynous%the attorney
general's office is a constitutional office with authority
defined and limted by the legislature. Wiile the state, or any
person suing in the nanme of the state, may use the public trust

doctrine to attenpt to establish standing, id. (citing State v.
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Deetz, 66 Ws. 2d 1, 13, 224 N W2d 407 (1974)), the attorney
general may not use the doctrine in this case because the
attorney general is not the state, as was explained in Public
I ntervenor, and because he l|lacks statutory authority to sue in

this case. Moreover, we reiterate Public Intervenor's point

that the DNR is domnant to the attorney general in protecting
state waters, and as such, it is the DNRs duty to protect

Crawfi sh Creek. ld. at 38-39 (citing Ws. Envtl. Decade, Inc

v. DNR, 85 Ws. 2d 518, 527-28, 271 N.W2d 69 (1978)).

151 We also note that the attorney general's reliance on
Ws. Stat. 88 14.11(2)(a)4 and 806.04(11) is m sguided. The
former statute permts the governor to enploy special counsel
"[t]o institute and prosecute an action or proceeding which the
attorney general, by reason of the attorney general's opinion as
to the validity of any law, or for any other reason, deens it
the duty of the attorney general to defend rather than
prosecute." Ws. Stat. 8 14.11(2)(a)4. This provision does not
apply to the present case because here the attorney general is
attenpting to prosecute, not defend in the action. Mor eover,
the provision deals with the enploynent of special counsel,
which also renders it inapplicable to this case. The latter
statute deals with the attorney general's ability to defend the
state statutes, not his ability to defend the state
constitution.

152 In sum none of the theories that the attorney general

advances supplant the necessity that he derive his authority

fromthe statutes to bring suit in this case.
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153 W hold that the attorney general |acks the necessary
statutory authority to attack the constitutionality of Ws.
Stat. § 30.056, and therefore, we do not address whether the
statute is constitutional

V.

154 In this case the attorney general brought both a
statutory public nuisance claimand a comon |aw public nui sance
claim The <circuit court granted summary judgnent to the
attorney general on the common |aw public nuisance claim
Because we hold that the attorney general I|acks standing to
attack t he under | yi ng statute's constitutionality, t he
presunption of the statute's constitutionality remnains. County

of Kenosha v. C & S Managenent, Inc., 223 Ws. 2d 373, 383, 588

N.W2d 236 (1998). Since the statute 1is presunptively
constitutional, the court of appeals properly reversed the
circuit court's grant of summary judgment . 2
VI .
155 We conclude that the attorney general |acks standing
to bring this action because the |legislature has not granted him
the statutory authority to attack the constitutionality of Ws.

Stat. 8§ 30.056. Qur conclusion rests on a strong foundation of

26 Oak Creek's notion to strike portions of the attorney
general's brief, filed in this court, is denied, since the
matters argued therein have been consi der ed.
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precedent and constitutional history.?” W also conclude that

the great public concern doctrine, the state as polity doctrine,

2/ It does not rest on a "rickety and unsteady" basis, as
alleged in the dissent. Nor does it lead to "an absurd result,”
as claimed in the concurrence in Enploye Trust Funds Board, et
al. v. Lightbourn, et al., Case No. 99-3297, Order dated of even
dat e. Wth this decision, we continue to recognize the pre-
em nence of precedent. For, as we have stated earlier:

Fidelity to precedent, the doctrine of stare decisis

‘stand by things decided', is fundanental to 'a
soci ety governed by the rule of |aw.' Akron v. Akron
Center for Reproductive Health, Inc., 462 U S. 416,
420 (1983). Wien legal standards 'are open to
revision in every case, deciding cases becones a nere
exercise  of j udi ci al wll, with arbitrary and
unpr edi ct abl e results.’ Appeal of Concer ned

Corporators of Portsnmouth Savings Bank, 129 N H 183
227, 525 A 2d 671 (1987) (Souter, J. dissenting,
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and the core function doctrine do not give the attorney genera
such authority. W accordingly affirmthe decision of the court
of appeal s.

By the Court.—JFhe decision of the court of appeals is

af firned.

guot i ng Thor nbur gh V. Aneri can Col | ege of
(bstetricians and Gynecol ogi sts, 476 U. S. 747, 786-87
(1986), White, J. dissenting).

State v. Stevens, 181 Ws. 2d 410, 441-42, 511 N WwW2d 591
(1994) (Abrahanson, J., concurring) (overruled on other grounds,
Ri chards v. Wsconsin, 520 U S. 385 (1997)).
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156 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (dissenting). I
dissent from the majority opinion’s holding that the Attorney
CGeneral lacks standing to bring this action.

157 The lengthy majority opinion gives many reasons, none
persuasive, for reaching the wong result. | shall limt ny
di ssent to six points.

158 1I. A major reason the mpjority opinion reaches the
wong result is that it begs the question presented in the case.
Specifically, the nmpjority asks whether the Attorney GCeneral
has specific statutory authority to chal | enge t he
constitutionality of Ws. Stat. § 30.056. But the question
properly presented by this case is whether the Attorney General
has statutory authorization to bring the action to abate this
al l eged public and comon | aw nui sance. | conclude the Attorney
CGeneral clearly has statutory authority to bring this action and
therefore he may challenge the constitutionality of Ws. Stat.
8 30.056 as one of the argunents to support the litigation. See
11 64-78 bel ow.

159 11. In answering the questions it poses, the majority
opinion errs in inplying that regardless of the Attorney
Ceneral’s statutory powers to initiate an action the Attorney
CGeneral nust also have specific statutory authority to chall enge
the constitutionality of Ws. Stat. § 30.056. See 1 79-83
bel ow.

60 I111. In reaching beyond this case to limt the powers
of the Attorney General, the mmjority opinion rests on a 1908

case (and its progeny). W sconsin state constitutional |aw
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scholars characterize the 1908 <case and its progeny as
“dubious.” See {1 84-85 bel ow.

161 1V. The majority opinion’s sinple recitation of state
constitutional history to support its decision nakes the history
sinpler than it really is. The omtted part of the story
supports the position that the Attorney Ceneral has common | aw
powers. See {1 86-93 bel ow.

162 V. Three inportant doctrines — the great public
concern doctrine, the Attorney General’s power to bring an
original action in the court challenging the constitutionality
of a statute, and the public trust doctrine — read together,
support the position that the Attorney General has standing to
bring the action in the present case. See 1Y 94-113 bel ow.

163 VI. The nmgjority opinion offers no conpelling
justification for reading the Attorney Ceneral’s powers in such

arestrictive manner. See Y 114-118 bel ow.

164 The majority opinion fails to ask and answer the
determ native question presented in this case. The majority
asks does the Attorney GCeneral have statutory authority to
attack the constitutionality of 8 30.056. Majority op. 1Y 1 and
55. The mpjority opinion correctly answers this question in the
negati ve. | agree with the mpjority opinion that no statute
expressly authorizes the Attorney GCeneral to attack the

constitutionality of Ws. Stat. 8§ 30.056 (1995-96).
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165 The mmjority opinion also inplicitly asks, does the
Attorney Ceneral have authority to attack the constitutionality
of a statute in a lawsuit that the Attorney General has
statutory authority to bring? The majority opinion correctly
suggests that this question should be answered in the
affirmati ve. Majority op. 1 42, 44-46, 49 and n.25.' | agree
wth the maority opinion that when a statute expressly
authorizes the Attorney Ceneral to bring a lawsuit, the Attorney
General may attack the constitutionality of a statute in
pursuing that lawsuit. The majority opinion, however, also
inplies that the Attorney General needs express statutory
authority to challenge the constitutionality of a particular

statute.?

YIn n.25 the najority opinion apparently accepts that the
Att or ney Cener al has t he power to chal | enge t he
constitutionality of statutes in quo warranto actions because
Ws. Stat. 8 784.04(1) authorizes the Attorney General to bring
quo warranto. Simlarly, the majority opinion accepts the
Attorney Ceneral’s power to challenge the constitutionality of
statutes at the behest of the legislature or governor because of
Ws. Stat. 8 165.25(1), which states that the Attorney GCeneral,
“if requested by the governor or either house of the
| egi sl ature, appear for and represent the state . . . [in any
matter] in which the state or people of the state may be
interested.”

The nmajority opinion also recognizes that the Attorney
General may attack the constitutionality of a statute in an
original action in this court despite no statute authorizing the
Attorney Ceneral to bring the original action. | will address
this issue in Part V, 11 94-113 bel ow.

21 will discuss this aspect of the majority opinion in Part
[, 91 79-83 bel ow
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166 The majority opinion fails to ask and answer the
gquestion posed by the present case: Does any statute expressly
authorize the Attorney General to bring the present lawsuit? |
answer this question in the affirmative. Ws. Stat. 88 30.924
and 823.01-.02 (1995-96)° expressly provide a statutory basis for
the Attorney Ceneral’s power to initiate this lawsuit to enjoin
a statutory and common | aw public nui sance.

167 1n 1996 the Attorney Ceneral initiated this lawsuit in
circuit court to enjoin a public nuisance (whether a statutory
or a common |aw nuisance) created by the Gty of Cak Creek in
Crawfish (a.k.a. Crayfish) Creek. As the mgjority opinion
correctly acknow edges, this <case 1is about the Attorney
CGeneral’s action to abate a public nuisance. Majority op. T 1.

The challenge to the constitutionality of Ws. Stat. 8§ 30.056
is part of the underlying litigation brought against Cak Creek
to enjoin the public nuisance.

168 The Attorney General sought injunctive relief wunder
Ws. Stat. 88 30.294 and 823.01-.02 to require the Cty of QCak
Creek to renove a concrete channel from Crawfish Creek, claimng
that the concrete was a public nuisance. Majority op. T 1.
These statutes by their express |anguage authorize the Attorney
General to seek injunctive relief against what the Attorney

CGeneral alleges is a public nuisance.

3 Al subsequent references to the Wsconsin Statutes are to
the 1995-96 version unless otherw se stated.
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169 Section 30.294 governing chapter 30 statutory public
nui sances provides that “[e]very violation of this chapter [30]
is declared to be a public nuisance and nmay be prohibited by
injunction and may be abated by legal action brought by any
person.”

170 Section 823.01, governing common |aw nui sances,
expressly authorizes any person to bring an action to enjoin a
public nuisance.* The parties do not dispute that the Attorney
Ceneral qualifies as “any person” under these statutes.
Furthernore 8§ 823.02 specifically authorizes the Attorney
General to bring an action to enjoin a public nuisance.®

171 The majority opinion dismsses the Attorney General’s
claimto these express statutory powers to initiate this action
to enjoin a public nuisance in one conclusory sentence. The
majority opinion states that “those statutes do not provide
specific authority to sue in this case because § 30.056
expressly negates the effect of 8 30.294.” Majority op. T 36.

72 This sentence begs the question raised in this case.
The question in the present case is whether Ws. Stat. § 30.294

or 88 823.01-.02 authorize the Attorney GCeneral to bring an

“* Ws. Stat. § 823.01 provides that "any person . . . nay
maintain an action to recover danages or to abate a public
nui sance from which injuries peculiar to the conplainant are
suffered . "

® Ws. Stat. § 823.02 provides that “an action to enjoin a
public nuisance may be conmmenced and prosecuted in the nanme of
the state, either by the attorney general on information
obtained by the departnent of justice, or upon relation of a
private individual. ”
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injunction action against QOak Creek for what the Attorney
Ceneral concludes is a public nuisance. The answer to this
guestion is clearly yes. It is clearly yes, even though
8 30.056 declares that OCak Creek cannot be required to renove
any deposit it placed in Crawfi sh Creek before June 1, 1991.

173 Section 30.056 provides that “notw thstanding ss.
30.12,°% 30.19,7 30.195% and 30.294,” Oak Creek may not be

required to renove any concrete placed in Crawfish Creek before

® Ws. Stat. § 30.12(1) provides, in part:

[Unless a permt has been granted by the departnent
pursuant to statute or the l|egislature has otherw se
aut hori zed structures or deposits in navigable waters,
it is unlawful:

(a) To deposit any material or to place any structure
upon the bed of any navigable water where no bul khead
I ine has been established; or

(b) To deposit any material or to place any structure
upon the bed of any navigable water beyond a lawfully
est abl i shed bul khead |i ne.

" Ws. Stat. § 30.19(1)(a) provides:

(1) Permts required. . . . Unless a permt has been
granted by the departnment or authorization has been
granted by the legislature, it is unlawful:

(a) To construct, dredge or enlarge any artificial
wat erway, canal, channel, ditch, |agoon, pond, |ake or
simlar waterway where the purpose is ultimte
connection with an existing navigable stream |ake or
ot her navigable waters, or where any part of the
artificial waterway is located within 500 feet of the
ordinary high-water mark of an existing navigable
stream | ake or other navigable waters.

8 Ws. Stat. § 30.195(1) provides that "[n]o person nay
change the course of or straighten a navigable stream without a
permt issued under this section or wthout otherw se being
expressly authorized by statute to do so."
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June 1, 1991. The Attorney GCeneral’s statutory power to
initiate this action against Oak Creek under 8§ 30.294 to enjoin
what he thinks is a public nuisance remains in effect after the
enactnent of 8§ 30.056. If 8§ 30.056 is a constitutional
enactnment, a court mght not grant the Attorney GCeneral the
i njunction he seeks.

174 Athough a <court my disagree wth the Attorney
General that Oak Creek’s conduct constitutes a nuisance, the
| egi sl ature has not vitiated in Ws. Stat. 8§ 30.056 the Attorney
CGeneral’s express statutory authority to bring an action to
enjoin what the Attorney GCeneral considers a nuisance. The
| egislature could have expressly stated in 8§ 30.056 that no
person may bring an action under 8 30.294 against Oak Creek for
its pre-1991 conduct regarding Crawfish Creek. The | egislature
did not enact such a |aw Rat her, the legislature in adopting
8 30.056 elimnated one renedy available against GQGak Creek,
nanmely ordering renoval of the concrete. After the adoption of
8 30.056, any person may sue QOak Creek for its conduct, but
8 30.056, if valid and applicable, may bar one renedy.

175 Furthernore, Ws. Stat. 8§ 30.056 is silent about the
Attorney Ceneral’s powers under 8§ 823.01-.02 relating to conmon
| aw nui sances. The Attorney Ceneral alleges in this litigation
that the concrete channel in Crawfish Creek constitutes a common
| aw nui sance.

176 Section 30.056 does not refer to § 823.01-.02 and does
not in any way address the Attorney Ceneral’s power to enjoin an

all eged common | aw nui sance under these sections. Cak Creek’s
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defense in any injunction suit brought under these sections
mght be that the legislature has retroactively declared in
§ 30.056 that Oak Creek’s conduct does not violate the listed
statutory provisions in chapter 30 and is therefore not a common
| aw public nuisance. One of the Attorney Ceneral’s responses
m ght be that § 30.056 is unconstitutional.

177 For the reasons set forth, I conclude that the
Attorney GCeneral is authorized by three statutes to bring this
action against Qak Creek for mmintaining a public nuisance.®
Prof essor Christenson, upon whom the majority opinion relies,
describes the power to enjoin public nuisances as “perhaps the
nost inportant of all the Attorney General’s initiative powers”
and allows the Attorney General to play an inportant role in the

protection of the environment.

® The court of appeals and ngjority opinions’ reliance on
Public Intervenor v. DNR 115 Ws. 2d 28, 35, 339 Nw2d 324
(1983), as a limtation on the powers of the attorney general is
m spl aced. As noted at the outset of that opinion, the court
was considering the power of a legislatively created official
not the constitutionally created office of the Attorney General
Public Intervenor, 115 Ws. 2d at 29. Furthernore, the public
intervenor’s statutory authority in that case only allowed the
Public Intervenor to intervene in an existing action, not to
initiate a lawsuit. Public Intervenor, 115 Ws. 2d at 34-35.
In the case at bar Ws. Stat. 88 30.294 and 823.01-.02 expressly
give the attorney general the power to initiate actions to abate
publ i ¢ nui sances.

1 Arlen C. Christenson, The State Attorney General, 1970
Ws. L. Rev. 298, 317-18 (citing Ws. Stat. § 280.02, renunbered
as 8§ 823.02). See also Scott Van Alstyne and Larry J. Roberts,
The Powers of the Attorney General in Wsconsin, 1974 Ws. L.
Rev. 721, 743 (noting the power of the attorney general to abate
publ i ¢ nui sances).
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178 The mmjority opinion’s cavalier dismssal 1in one
sentence of three statutes expressly authorizing the Attorney
Ceneral to bring an action regarding a public nuisance is
contrary to law and logic. 1In holding that the Attorney General
does not have standing to bring this action against a public
nui sance, this court is fundanentally restricting the Attorney

General’s express statutory powers.

179 Al though I have shown above that the majority opinion
acknowl edges that the Attorney General has authority to attack
the constitutionality of a statute in a lawsuit that the
Attorney Ceneral has statutory authority to bring, majority op.
19 42, 44-46, 49 and n.25, the mgjority opinion also suggests
the contrary position. The mpjority opinion states that
regardless of the Attorney GCeneral’s statutory powers to
initiate an action, the Attorney General nust also have specific
statutory authority to challenge the constitutionality of Ws.
Stat. § 30.056.*

80 The mmjority opinion states at § 35, for exanple, that
“because the attorney general nust defend the constitutionality
of the statutes, any challenge to the statutes on his part would
conflict with his duty to defend, unless specifically authorized

by statute.” It further states at 9§ 36 that “none of the

1 Oak Creek takes this position in its brief.
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statutory sections the attorney general cites gives him the

specific authority to challenge § 30.056.” See also mmjority
op. T 40. The majority opinion cites no authority for these
sentences I|limting the powers of the Attorney General in
conducting litigation expressly authorized by statute, and |

could find none.*® These inconsistent positions in the majority
opi nion are puzzling.

81 There is no statute or case |law supporting the
majority's position that when the Attorney General has express
statutory authority to bring a cause of action he needs specific
authority to challenge the constitutionality of a statute.
Prohibiting the state’s chief legal officer from challenging the
constitutionality of a statute in the course of enforcing his
statutory authority has no statutory or constitutional basis.

I ndeed the rule appears to be that the Attorney General has
i nherent discretion to act in furtherance of lawful litigation

unl ess his action is palpably illegal.®

12 The cases cited by the ngjority at § 35 saying that the
At t or ney CGener al has a duty to def end a sStatute’'s
constitutionality do not support the conclusion that the
Attorney General may not challenge the constitutionality of a
statute.

13 See State ex rel. Reynolds v. Smith, 19 Ws. 2d 577, 120
N.W2d 664 (1963)(Attorney General has inherent discretion with
respect to prosecuting litigation at the Governor’s direction;
Attorney Ceneral could determne propriety of i ncurring
particul ar expense in absence of showing that the action was
pal pably illegal).

10
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82 In nunmerous cases in which the Attorney GCeneral was
authorized to appear, the Attorney GCeneral has challenged the
constitutionality of |egislative acts. See mpjority op. T 49
n. 25. No statute or case |law prohibits the Attorney GCenera
from chall enging the constitutionality of a statute in an action
that he has authority to bring.

183 | agree with the Attorney GCeneral that holding that
the Attorney Ceneral needs specific statutory authority to sue
is significantly distinct fromthe majority opinion holding that
when the Attorney GCeneral has express statutory authority to
bring an action, he or she needs additional express statutory
authority to challenge the constitutionality of a statute. The
law is clear that if the Attorney General has authority to bring
an action, he or she does not need express authority to

chal l enge the constitutionality of a statute.

See Fund Manager v. Corbin, 778 P.2d 1244, 1250 (Ariz. App.
1988), affirnmed in part and dismssed in part on other grounds,
942 P.2d 428 (Ariz. 1989), in which the court stated that
al though the attorney general does not have conmon |aw powers
and is limted to statutory powers, there is “nothing that would

di sabl e t he attorney gener al from att acki ng t he
constitutionality of an Arizona statute in the process of
exercising his specific statutory powers.” This | anguage was

quoted with approval in State ex rel. Wods v. Block, 942 P.2d
428 (Ariz. 1997) (en banc), holding that the attorney genera
can raise a constitutional challenge to a statute if he has
statutory authority to bring the |awsuit.

11
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184 In reaching beyond the facts of this case to limt the
powers of the Attorney General, the majority opinion rests on a

1908 case, State v. Electric Railway & Light Co., 136 Ws. 179,

116 N.W 900 (1908). This was the first case in which the court
declared that the Attorney General is without power to initiate
a suit wthout express statutory authority. Prof essors Scott
Van Alstyne and Larry J. Roberts, in their article entitled The

Powers of the Attorney CGeneral in Wsconsin, 1974 Ws. L. Rev.

721, 736- 37, upon whi ch t he maj ority opi ni on relies,

characterize Electric Railway as unpersuasive and lacking in

historical analysis and in basic logic. They concluded that the
case is “dubious.” Van Alstyne and Roberts criticize the cases

subsequent to Electric Railway, several of which are cited by

the mgjority opinion, as adding nothing to the unpersuasive
anal ysis of the original holding.*

185 The majority opi nion’s di scussi on of t he
constitutional and judicial history relating to the powers of
the Attorney GCeneral unfortunately fails to acknow edge or
correct the errors in our early cases. More inportantly, the
majority does not explain why these cases are persuasive. Stare
decisis does not nean that the court should continue to adhere

t o unexpl ai ned and unpersuasive prior statenents of this court.

14 1974 Ws. L. Rev. at 738.

12
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186 The majority opi nion’s recitation of state
constitutional history to support its decision nakes the history
sinpler and clearer than it is. The omtted part of the story
supports the position that the Attorney Ceneral has common | aw
powers.

187 The majority opinion relies on Charles M Baker’s 1849
revision of the Wsconsin laws to support its interpretation
that the Wsconsin constitution denies the Attorney GCeneral
common | aw powers.

188 The mmjority opinion attenpts to persuade the reader
that “Baker relied on [New York] laws that had simlarly
precluded the attorney general’s conmmon |aw powers.” Majority
op. 1 31. Not hing in the New York |aws upon which Baker relied
decl ared that the attorney general had no common | aw power.

189 The mpjority opinion's sole authority that the New
York attorney general does not have common |[aw powers is a 1941

New York case, People v. Dorsey, 29 N Y.S 2d 637, 642 (Queens

County Ct. 1941), that was decided alnost 100 years after
Charl es Baker consulted the New York statutes.

190 Dorsey poses two problens for the majority opinion
whi ch the opinion chooses to ignore. First, in Dorsey itself, a
1941 case, the New York court wote that “[a]s to the rights,
powers and authority of the Attorney General, the decisions are
in conflict.” Dorsey, 29 N Y.S 2d at 641. The Dorsey court
went on to explain that in sone earlier cases the New York
courts held that the attorney general possesses comon |aw

powers. The Dorsey court’s ultimte conclusion was that the New

13
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York attorney general had only those powers that are granted by
the constitution and |egislature. Dorsey, 29 N.Y.S. 2d at 643-
44, This statenent does not help the majority opinion because
it comes long after Charles Baker |ooked to New York |aw about
the powers of the attorney general. Apparently whether the New
York attorney general had common |aw powers was not a settled
guestion when Baker exam ned New York | aw.

191 Second, Dorsey is of Ilimted value in this case
because Dorsey is a crimnal case relating to the crimnal
prosecution powers of the New York attorney general. Dorsey was
concerned with the authority of the New York attorney general
versus the power of the county district attorneys to conduct
crimnal investigations. Most New York cases that cite to
Dorsey do so for its holding that the New York attorney general
| acks the common law power to prosecute crimnal offenses.?!®
This purely crimnal context renders Dorsey of limted value in
the case before this court.

192 Third, in addition to New York |law, Charles Baker al so

relied on the laws of Mssouri in drafting the 1849 Wsconsin

15 See, e.g., People v. DiFalco, 377 NE2d 732, 735 (NY
1978); People v. oldwater, 358 N. Y.S 2d 814, 817 (Schoharie
Cy. C. 1974); People v. Hopkins, 47 N Y.S 2d 222, 225 (N.Y.
Cty. 1944).

The basic schene established by the 1849 Wsconsin

| egislature is like that in New York. The district attorneys
are the state’'s trial lawers and the Attorney General, the
state’s appellate |awer. Arlen C. Christenson, The State

Attorney Ceneral, 1970 Ws. L. Rev. 298, 301.

14
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laws regarding the Attorney General.?!® Like the Wsconsin
constitution, the Mssouri constitution grants to the M ssouri
attorney general powers “prescribed by law (M ssouri Const.
art. V, 8§ 1). However, the M ssouri courts have held that its
attorney general retains the powers available at conmmon | aw,

unl ess specifically excluded by the |egislature. MeKittrick v.

M ssouri Pub. Serv. Comm, 175 S . W2d 857, 861 (M. 1943) (en

banc)(relying on a statute simlar to Ws. Const. art. XV,
8§ 13, which retains the common law that is not inconsistent with
the constitution or statutes). Van Alstyne and Roberts
carefully discuss Charles Baker’s work and assert that the
W sconsin cases have ignored the possibility that the statutes
drafted by Baker m ght have incorporated the common | aw Y’

193 The majority opi nion’s recitation of t he
constitutional history, although superficially persuasive, is an
oversinplification. The history does not unanbi guously support
the mapjority’s position that the Attorney General has no conmon

| aw powers, as the mgjority opinion would have us believe.

194 Three inportant doctrines — the great public concern

doctrine, the Attorney GCeneral’s power to bring an original

18 Scott Van Alstyne and Larry J. Roberts, The Powers of the
Attorney General in Wsconsin, 1974 Ws. L. Rev. 721, 738.

17 Scott Van Alstyne and Larry J. Roberts, The Powers of the
Attorney General in Wsconsin, 1974 Ws. L. Rev. 721, 736.

15
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action in the court <challenging the constitutionality of a
statute, and the public trust doctrine — read separately and
read together, support the position that the Attorney General

has standing to bring the action in the present case.

A. The G eat Public Concern Doctrine

195 The general rule is that state agencies, public
officers, and nunicipalities have no standing to challenge the

constitutionality of statutes. Fulton Foundation v. Depart ment

of Taxation, 13 Ws. 2d 1, 11, 108 N w2d 312 (1961). One

exception to this rule is that these governnental entities may
chal l enge constitutionality of a statute when the issue is of

great public concern. In Fulton Foundation we described great

public concern as a “matter of great public interest.” Ful t on
Foundation, 13 Ws. 2d at 13.

196 As was made clear in The Attorney CGeneral v. The City

of Eau Claire, 37 Ws. 400 (1875), protecting Wsconsin rivers,

which is exactly what this case is about, is a matter of great
public interest to the state as a whole. This case involves a
navi gable stream and the “forever free” and public trust
doctrines, which | discuss in greater detail below It easily
falls within our prior cases determ ning what constitutes “great
public concern.”

197 The majority opinion holds that the great public
concern doctrine does not apply in this case for two reasons.
First, it states that “it is not the attorney general’s duty to

challenge the constitutionality of Ws. Stat. § 30.056.”

16
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Majority op. at § 40. The question is not duty in this case but
authority. | previously have discussed the Attorney GCeneral's
authority to challenge the constitutionality of a statute when
the Attorney General has express statutory authority to initiate
an action.

198 Second, the nmmjority opinion says that the “great
public concern” doctrine does not apply "to suits between two
creatures of the state,” mgjority op. T 41, and the Attorney
General and Cak Creek are creatures of the state. Several cases
have stated that the great public concern exception applies only
between a state agency or municipality and a private litigant,
not between two “creatures” of the state.®®

199 These <cases fail to explain, however, how this
judicially created limtation relates to the questi on whether an
issue is of great public concern. Furthernore, the cases fai
to give any conpelling reason for excluding disputes between
arnms of the government fromthe great public concern doctrine.

100 Indeed this court has ignored its own created bar and

al l owed suits between arns of the governnent. This court has,
for exanpl e, allowed a nunicipality to ~challenge the
8 This linitation on the great public concern exception

seens to have been first established in Colunbia Cy. v. Board
of Trustees of Ws. Retirenent Fund, 17 Ws. 2d 310, 318, 116

N.W2d 142 (1962). In that case the court nerely stated, “[we
are not disposed to extend the [great public concern] exception
to t he gener al rule bet ween t wo agenci es of state
gover nnent ! Id. at 318. There is no further
expl anation of the court’s "not being disposed” in that case or
t he subsequent cases that rely on it. See, e.g., Gty of Eau

Caire v. DNR 60 Ws. 2d 751, 752, 210 NwW2ad 771 (1973).

17
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constitutionality of a collective bargaining statute in its suit

agai nst a state agency. See Unifed S.D. No. 1 of Racine Cy. v.

VWERC, 81 Ws. 2d 89, 259 N W2d 724 (1977). The cases are thus
i nconsi stent about the application of the rule.
101 Furt her nore, sever al of this court’s hol di ngs,

i ncludi ng Fulton Foundation, the case that first recognized the

great public concern exception, have suggested that the great
public concern doctrine is nost needed when private citizens are
not apt to bring an action.' In this case the Attorney General
plays a critical role because no individual litigant is likely
to chall enge OGak Creek’s conduct or 8§ 30.056.

1102 As is apparent from our own cases, the judicially
created rule excluding suits between arns of governnment fromthe
great public concern doctrine has no logical foundation and is
not consistently applied. A doctrine that has been judicially
created should be overturned when the rationale for the doctrine

is not evident and the application of the doctrine has not been

19 See Fulton Foundation, 13 Ws. 2d 1, 14b, 108 N.W2d 312
(1961) (notion for rehearing) (noting that a further reason for
allowng the depar t nent of taxation to challenge the
constitutionality of a statute is that “there is little
i kelihood that any taxpayer wll”). See also, Cty of Madison
v. Ayers, 85 Ws. 2d 540, 545, 271 N W2d 101 (1978); S.C
Johnson & Son Inc., v. Town of Cal edonia, 206 Ws. 2d 292, 304,
557 NNw2d 412 (C. App. 1996).

18



No. 97-2188. ssa

coherent or consistent.? | would overturn the judicially
created rule excluding suits between arns of governnment fromthe
great public concern doctrine. | would allow the present suit
to continue because it falls within the great public concern

doctri ne.

B. The Attorney Ceneral's Oiginal Action Jurisdiction

103 The majority opinion recognizes, as it nust, that this
court has for nore than 125 years permtted the Attorney General
to challenge the constitutionality of statutes in original
actions in this court wthout specific statutory authority to
bring the action to challenge the constitutionality of the
statute. Majority op. 1Y 42, 45 n.22. See also Arlen C
Christenson, The State Attorney General, 1970 Ws. L. Rev. 298,

303 (noting that the question of the Attorney General's
authority to bring an original action has been assuned); Jack

Stark, The Wsconsin State Constitution: A Reference Quide

(1998) at 132 (noting that the power to bring original actions

20 For an informative discussion about the Col unbia County
case, 17 Ws. 2d 310, and its progeny and how these cases fai
to establish any reason for excluding disputes between state
entities from the great public concern exception, see Silver
Lake Sanitary Dist. v. DNR, 1999 W 1125252, Dec. 9, 1999 (C.
App.) (Vergeront, J. concurring). J. Vergeront urges this court
to re-examne this Ilimtation on the great public concern
doctrine and clarify the existing case law. 1d.

The Colunbia County case was applied nost recently in an
order denying the Enploye Trust Funds Board | eave to commence an
original action against the Departnent of Admnistration for
lack of standing. Enmpl oye Trust Funds Board, et al. wv.
Li ght bourn, Case No. 99-3297, Order dated of even date.
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is an exanple of this court expanding the powers of an Attorney
Ceneral beyond a strict reading of the constitution).

1104 Oi gi nal action cases by the Attorney Ceneral
chal l enging the constitutionality of statutes do not square wth
today’s holding. The nmajority opinion shrugs these cases off by
witing that the Attorney GCeneral’s power to bring original
actions “appears to be an anomaly.” Mijority op. Y 44. Anomaly
means deviation. But since the majority takes the position that
the Attorney GCeneral is constitutionally prohibited from
bringing actions or challenging the constitutionality of
statutes unless the Attorney GCeneral has specific statutory
aut hori zation to do so (Y 35), the mgjority opinion's allowing a
deviation from this constitution-based rule is inpermssible.
Sinply because this court has the power to accept or decline the
Attorney Ceneral’s petition for an original action does not nean
that the agreenment of four menbers of this court can permt what
woul d ot herw se be an unconstitutional exercise of authority by

the Attorney Ceneral.

105 | believe that the original action cases are best
understood as a subset of the great public concern line of
cases. A brief review of several cases will denonstrate that

original actions brought by the Attorney General are allowed
only if the matter is inportant to the state as a whol e.

106 In The Attorney Ceneral v. The Cty of Eau Caire, 37

Ws. 400 (1875), the Attorney Ceneral brought an original action
to challenge the constitutionality of a statute delegating

authority to the city of Eau Claire to obstruct a navigable
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river. In that case, remarkably simlar to the one at bar, the
court concluded that allowing a city to dam a navigable river
violated the public trust and nerited the granting of origina

jurisdiction. 37 Ws. at 446-47. See also Petition of Heil

230 Ws. 428, 440, 284 N.W 42 (1939) (obstruction of navigable
river invokes suprenme court's original jurisdiction).

107 In State ex rel. Attorney General v. Cunningham 81

Ws. 440, 51 N W 724 (1892), the court considered an origina
action brought by the Attorney Ceneral against the secretary of
state challenging the constitutionality of a statute in order to
enforce Wsconsin citizens’ equal representation in government.
"[T]he rights vindicated and protected from the prejudicial
effect of an unconstitutional act of the legislature . . . were
rights of sovereignty which the state in its political capacity
held and was bound to guard and protect . . . ." Cunningham 81
Ws. at 500-501. The court analogized the right of equal

representation to the rights discussed in Cty of Eau Caire,

the right of citizens to have the public trust doctrine enforced

and protected. Cunningham 81 Ws. at 500-01. In State ex rel

Reynolds v. Zimerman, 22 Ws. 2d 544, 552, 126 N W2d 551

(1964), the court simlarly stated that it "has consistently

held that the state, acting either through the Governor or the
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Attorney Ceneral, may challenge the constitutionality of a state
reapportionment plan . 2t

1108 These and other cases denonstrate that the court
allows an original action to proceed when the matter is publici
juris (of inportance for the state as a whole). But there are
criteria other than publici juris for this court granting |eave
to bring an original action: the need for speedy resolution is

one; no adequate renedy in the circuit court or disputed facts

are others. Petition of Heil, 230 Ws. at 440-41. Thus even if

a matter is publici juris this court mght not grant original
jurisdiction if, for exanple, facts are in dispute. Accor di ng
to the majority decision, then, if the court would have granted
the Attorney Ceneral l|leave to bring an original action in this
case t hen t he Att or ney Gener al m ght chal | enge t he
constitutionality of 8 30.056. See mpjority op. 1 42 n.22. But
since the facts are in dispute, as QOak Creek clains in this
case, we would not take the original action and the majority
opi nion would bar the Attorney General from bringing the publici
juris lawsuit in circuit court. If this court would refuse
original jurisdiction and remand the case to the circuit court,
the Attorney General would have express statutory power to

appear. See Ws. Stat. § 165.25(1). If this court nmerely

’l See also, State ex rel. Mrtin v. Zimerman, 249 Ws.
101, 111, 23 N W2d 610 (1946) (noting that because the issue
affected the state in a sovereign capacity the court would have
granted original jurisdiction and allowed the Attorney GCenera
to proceed if the underlying cause of action would have been
val i d).
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dism sses the petition for original action, under the majority

opinion the Attorney Ceneral could not bring the suit. Thi s
jurisprudence makes no sense. Judicially created law should
make sense. If it doesn't, the court should try again.

109 This court’s continuing recognition of the power of
the Attorney Ceneral for the past 125 years, cases preceding the

1908 Electric Railway case, 137 Ws. 179, see 9T 84-85 above,

cannot be squared with today’s hol ding. These original action
cases are not anomalies; they are sound precedent that this
court should follow and hold that the Attorney General has

standing to bring this action.

C. Public Trust Doctrine

110 The third doctrine of inportance here is the state
public trust doctrine. This doctrine recognizes that the state
holds beds wunderlying navigable waters in trust for all

W sconsin citizens. Muench v. Public Serv. Commin, 261 Ws.

492, 501-02, 53 N.W2d 514 (1952).

1111 Although the legislature has the primary authority to
adm nister the public trust, the public trust doctrine allows a
person, including the Attorney Ceneral, to sue on behalf of, and
in the nane of, the State “‘for the purpose of vindicating the

public trust.”” Gllen v. Cty of Neenah, 219 Ws. 2d 806, 822,

580 N.W2d 628 (1998) (quoting State v. Deetz, 66 Ws. 2d 1, 13,

224 N.W2d 407 (1974)). The inportance of the public trust

23



No. 97-2188. ssa

doctrine and the state’'s role in enforcing that doctrine have
been enphasi zed for over 100 years. 2

1112 The public trust doctrine is clearly inplicated in
this case. The Attorney GCeneral clains that Oak Creek’s
concrete channel creates a public nuisance and that in trying to
| egal i ze that nuisance the |egislature has violated the “forever
free” clause of art. IX, 8 1, of the Wsconsin Constitution and
the public trust doctrine. ? Wiether the legislature has
abdi cated the public trust in the navigable waters of the state

i's, wthout question, an issue of great public concern.

°2 See, e.g., Wsconsin’s Environnmental Decade v. Departnent
of Natural Resources, 85 Ws. 2d 518, 526, 271 N.W2d 69 (1978)
(“[t]he state’s responsibility in the area [of protecting
navi gabl e waters] has | ong been acknow edged”); Miuench v. Public
Serv. Commin, 261 Ws. 492, 513, 53 N W2d 514 (1952)(when
navi gabl e waters may be danaged by the erection of a dam “it is
clearly the duty of the state to appear in behalf of the public
in the proceedings”); Cty of Eau Caire, 37 Ws. at 447
(“[public rivers] are the charge of the state, and the state
cannot abdicate its charge of theni).

22 Ws. Const., art. IX, § 1 provides:

Jurisdiction on rivers and | akes; navigable waters.

The state shall have concurrent jurisdiction on all
rivers and |akes bordering on this state so far as
such rivers or |akes shall form a common boundary to
the state and any other state or territory now or
hereafter to be fornmed, and bounded by the sane; and
the river M ssissippi and the navigable waters |eading

into the Mssissippi and St. Lawence, and the
carrying places between the same, shall be comon
hi ghways and forever free, as well as to the
i nhabitants of the state as to the citizens of the
United States, wthout any tax, inpost or duty
t herefor.
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113 The state’'s «constitutional history and our cases
setting forth the three doctrines | have discussed support the
proposition that the Attorney CGeneral has standing to bring this

action. %

\

1114 Finally, t he majority provi des no conpel l'i ng
justification for reading the Attorney Ceneral’s powers in such
a restrictive manner. The majority offers two rationales to
explain why the Attorney General |acks standing to bring this
action. Both are weak and unpersuasi ve.

1115 First, the majority argues that it is the duty of the
Attorney General to defend the constitutionality of statutes.
Majority op. at q 35 (citing cases). The nmjority opinion
refers to Ws. Stat. 8§ 806.04(11) as setting forth this duty.
That statute says nothing of the Kkind. It nerely requires that
the Attorney Ceneral be given notice when the constitutionality
of a statute is challenged and allows the Attorney Ceneral to be

heard on the issue.

24 professor Christenson, upon whose article the nmajority
opinion relies, concludes that the power delegated by the
| egislature to the Attorney General to initiate litigation in a
broad range of cases to protect the public interest gives him
the ability to “initiate litigation in alnbost any civil case in
which his English predecessors or his counterparts in other
states possessed of inherent authority or 'comon |aw powers’
may act.” Arlen C. Christenson, The State Attorney GCeneral,
1970 Ws. L. Rev. 298, 320-21.
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1116 There is no requirenent, in the statutes or otherw se,
that the Attorney General defend the constitutionality of all
st at ut es. I ndeed, such a duty would be conpletely at odds wth
original action cases in which the Attorney Ceneral has attacked
the constitutionality of statutes.? A duty to defend the
constitutionality of all statutes contravenes the Attorney
Ceneral’s oath of office, the sane oath judges take, to defend
the Wsconsin constitution. Def endi ng the constitution includes
a duty to assert the wunconstitutionality of legislative or
executive  acts.?® The authority to challenge the
constitutionality of a statute is properly located in the
constitutionally created state |aw enforcenent officer elected
directly by the citizens.

1117 The majority’s second rationale for restricting the
powers of the Attorney General is that the Departnment of Natura
Resources is domnant to the Attorney General in protecting

state waters and it is therefore the Departnent’s duty to

%> See, e.g., Gty of Eau Claire, 37 Ws. 440 (1875); State
ex rel. Reynolds v. Zimerman, 22 Ws. 2d 544, 126 N W2d 551
(1964) . See also Jack Stark, The Wsconsin State Constitution
A Reference Guide, at 132 (“occasionally an attorney general has
declined to def end a statute he or she thinks IS
unconstitutional.”)

See also Ws. Stat. § 14.11(2)(a)4, which provides that the
governor may enploy special counsel. This statute apparently
anticipates that the Attorney Ceneral may take positions
opposite the Governor about the constitutionality of a statute.

6 State v. Chastain, 871 S.W2d 661, 663 (Tenn. 1994)
(concluding that nost states recognize that the attorney general
has "not only the authority, but the duty . . . to seek to have
certain |legislation declared unconstitutional™).
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protect Crawfish Creek. See majority op. at § 50 (citing Public
Intervenor v. DNR 115 Ws. 2d 28, 38-39, 339 NWwW2d 324

(1983)). This very argunent, that it is the sole province of
the DNR to decide when a public trust violation has occurred and
how it should be addressed, was handily rejected by this court

in Gllen v. Gty of Neenah, 219 Ws. 2d 806, 831-32, 580 N W2d

628 (1998). In that case we declined to adopt such an
interpretation of Ws. St at . 8§ 30. 294, noting that t he
| egi sl ature authorized any person to abate public nuisances
years before the DNR was even created and retained this statute
after it created the DNR Gllen, 219 Ws. 2d at 832.

1118 Both of the rationales offered by the majority opinion
to justify its result do not pass nuster. Essentially, the
majority opinion has strung together statenents taken out of
context from various cases. A careful reading of the opinion
and the materials on which it relies denonstrates that the

decision rests on rickety and unsteady foundati ons.

119 More than 25 vyears ago Van Alstyne and Roberts
suggested in their article that this court reexamne the
judicial limtation it has placed on the Wsconsin Attorney
General’'s powers.?” The nmjority opinion is the latest in a

series of questionable cases relating to the powers of the

27 1974 Ws. L. Rev. at 721-722.
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Attorney Ceneral. The result is that Wsconsin’s jurisprudence

about the power of the Attorney General is unduly restrictive

and intellectually confusing and inconsistent. Qur task is to
clarify the confusion, not continue the confusion. W have
failed in this case. | therefore dissent.

1720 I am authorized to state that Justices WLLIAM A
BABLI TCH and ANN WALSH BRADLEY join this dissent.

28



No. 97-2188. ssa



